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Communication  from  the  Attorney  General,  relative  -to  the  Wheel¬ 
ing  Bridge  case. 


READ— March  19,  1852. 


lion.  John  S.  Rhey, 

Speaker  of  the  House  of  Representatives  : 

Dear  Sir  : — In  obedience  to  a  resolution  of  the  House  of  Representatives,  request¬ 
ing  me  to  inform  the  House  “  what  is  the  present  condition  of  the  Wheeling  bridge 
case — what  is  the  nature  of  that  controversy,  and  what  questions  are  involved  therein,” 

I  have  the  honor  respectfully  to  answer. 

In  July,  1849,  a  bill  in  chancery  was  filed,  in  which  the  State  of  Pennsylvania  was 
the  complainant,  and  the  Wheeling  and  Belmont  bridge  company,  and  others,  were 
the  defendants.  The  bill  charged  that  the  defendants,  under  color  of  an  act  of  the 
Legislature  of  Virginia,  but  in  direct  violation  of  its  terms,  were  engaged  in  the  erec¬ 
tion  of  a  suspension  bridge  across  the  channel  of  the  Ohio  river  at  Wheeling,  which 
would  obstruct  the  navigation  of  that  river  to  and  from  the  ports  of  Pennsylvania  by 
steamboats  and  other  craft  commonly  accustomed  to  navigate  the  same  ;  That  the 
.  State  of  Pennsylvania  own  certain  valuable  public  works,  canals,  and  railways,  con¬ 
structed  at  great  expense,  as  channels  of  commerce  for  the  transportation  of  passen¬ 
gers  and  goods,  from  which  she  was  accustomed  to  receive  large  tolls  and  revenues, 
and  that  these  works  terminated  on  the  Ohio  river,  and  were  constructed  with  direct 
reference  to  its  free  navigation :  That  the  goods  and  passengers  transported  on  these 
works  were  accustomed  to  arrive  and  depart  in  steamboats  on  the  Ohio  river,  and  the 
Wheeling  bridge  would  so  obstruct  the  navigation  of  that  river  as  to  cut  off  and  divert 
trade  and  business  from  the  public  works  of  Pennsylvania,  impair  and  diminish  the 
tolls  and  revenues  of  the  State,  and  render  her  improvements  useless.  The  bill  prayed 
an  injunction  against  the  erection  of  a  bridge  as  a  public  nuisance  and  general 
relief. 

In  August,  1S49,  a  supplemental  bill  was  filed,  setting  forth  that  after  notice  the 
defendants  continued  to  prosecute  their  work,  and  were  engaged  in  stretching  iron 
cables  across  the  channel  of  the  river,  which  would  obstruct  its  navigation.  It  prayed 
that  these  cables  might  be  abated,  and  for  general  relief. 

The  motion  for  an  injunction  was  referred  by  Mr.  Justice  Grier  to  the  Supreme 
court  in  banc,  and  at  December  term,  1849,  a  second  supplemental  bill  was  filed, 
setting  forth  that  defendants  had  completed  the  erection  of  the  bridge,  and  that  it  had 
obstructed  the  passage  of  steam  boats  carrying  freight  and  passengers  to  and  from  the 
ports  of  Pennsylvania;  That  it  also  injured  the  passage  of  steam  ships  and  sea-going 
vessels,  which  were  accustomed  to  be  built  and  constructed  at  the  ports  of  Pennsyl¬ 
vania,  and  would  injure  and  destroy  the  business  of  ship  and  boat  building,  which  was 
accustomed  to  be  carried  on  by  her  citizens  at  Pittsburg.  It  prayed  an  abatement  of 
the  bridge  as  a  public  nuisance,  and  for  general  relief. 

The  defendants,  in  their  answers,  allege  the  exclusive  sovereignty  of  Virginia  over 
the  Ohio  river,  and  set  forth  different  acts  of  Congress  regulating  the  laying  out  and 
making  the  Cumberland  road,  and  whilst  they  admit  that  citizens  of  Pennsylvania 
may  reasonably  claim  to  enjoy  the  free  navigation  of  the  Ohio  by  steam  boats  and 
other  craft  without  obstruction  or  unnecessary  impediment,  they  claim  that  the  bridge 
is  not  an  obstruction,  but  a  connecting  link  in  a  great  public  highway,  to  the  free  and 
unobstructed  enjoyment  of  which  the  citizens  of  Virginia  and  the  United  States  are 
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entitled.  On  the  19th  of  March,  1847,  the  General  Assembly  of  Virginia  gave  power 
to  erect  a  wire  suspension  toll  bridge  on  and  from  Zane’s  island  to  the  Virginia  shore, 
at  the  city  of  Wheeling,  which  company  was  organized  on  the  13th  of  May,  1847,  and 
they  allege  that  though  notoriously  and  publicly  engaged  in  the  construction  of  the 
work,  no  complaint  was  made  from  any  quarter  until  they  received  notice  of  the  appli¬ 
cation  for  an  injunction  on  the  28th  of  July,  1849,  at  which  time  they  say  nearly  the 
whole  cost  of  the  bridge  was  expended,  the  first  wires  drawn  over,  and  the  bridge 
itself  on  the  very  eve  of  construction.  They  deny  the  jurisdiction  of  the  court,  and 
say  that  the  action,  if  maintainable  at  all,  should  have  been  brought  in  the  United 
States  court  for  the  western  district  of  Virginia,  or  in  the  State  courts  of  Virginia. 
They  insist  that  Pennsylvania  has  no  corporate  capacity  to  become  party  to  a  suit  in 
the  Supreme  court  of  the  United  States,  in  order  to  vindicate  any  supposed  rights  of 
her  citizens,  and  so  far  as  the  vindication  of  any  right  of  sovereignty  or  eminent  do¬ 
main  might  be  involved,  they  further  insist  that  the  State  of  Pennsylvania  is  not  the 
proper  sovereign  to  sue  in  that  behalf.  They  further  say,  that  while  Virginia  has 
taken  care  to  preserve  the  uninterrupted  navigation  of  the  Ohio,  Pennsylvania  has 
authorized  the  construction  of  low  bridges,  with  numerous  piers,  across  that  river  and 
its  great  tributaries;  that  certain  engineers  of  the  United  States  in  May,  1838,  recom¬ 
mended  a  wire  suspension  bridge  at  Wheeling,  and  that  the  Committee  on  Roads  and 
Canals  of  the  House  of  Representatives  of  the  next  Congress  approved  of  their  plan, 
and  recommended  an  appropriation  for  a  bridge,  the  flooring  of  which  should  not  be 
less  than  ninety  feet  above  the  ordinary  low  water  of  the  Ohio,  which,  in  the  opinion 
of  the  committee,  would  avoid  every  imaginable  danger  of  obstructing  or  endangering 
the  navigation.  They  concede  that  the  Ohio  river  is  a  navigable  stream  and  common 
highway  from  its  head,  at  Pittsburg,  to  its  mouth,  and  that  a  valuable  commerce  is 
conducted  along  it,  by  means  of  steam  boats,  &c.,  by  citizens  of  the  United  States, 
including,  of  course,  citizens  of  the  State  of  Pennsylvania.  But  they  allege  that  the 
headway  for  steamers  left  by  the  bridge  will  be  at  all  times  ample — that  a  height  of 
forty-seven  feet  for  the  pipes  or  chimneys  above  the  water  level  is  ordinarily  sufficient, 
and  that  if  sufficient  draft  cannot  be  had  at  that  height,  blowers  might  be  added,  or 
the  chimneys  might  have  hinges  on  them,  so  as  to  be  lowered  without  much  inconve¬ 
nience,  and  that  their  bridge  will  offer  no  appreciable  impediment  or  obstruction  to 
the  average  class  of  boats  commonly  accustomed  to  navigate  the  river  when  their 
charter  was  granted,  or  to  the  largest  class  that  has  yet  been  introduced,  or  is  pro¬ 
posed  to  be  introduced,  on  the  river,  when  properly  constructed ;  and  they  further  deny, 
in  the  concluding  part  of  their  answer,  that  their  bridge  will  interrupt,  diminish,  or 
destroy  trade,  commerce,  or  business  between  Pittsburg  and  other  ports  on  the  Ohio 
and  Mississippi  rivers,  or  in  any  wise  injuriously  affect  the  same,  or  that  it  will  do 
irreparable  or  any  injury  to  the  citizens  of  Pennsylvania. 

In  their  answer  to  the  supplemental  bill,  they  charged  that  the  State  of  Pennsyl¬ 
vania  was  but  a  nominal  party,  and  that  her  name  was  only  made  use  of  by  certain 
citizens  of  that  State ;  but  that  even  were  she  the  real  party,  they  say  that  in  order  to 
give  the  Supreme  court  jurisdiction,  her  interests  must  be  positive,  direct,  and  imme¬ 
diate,  and  not  secondary  and  consequential.  They  admit  that  the  State  of  Pennsyl¬ 
vania  has  expended  large  sums  of  money  in  the  construction  of  the  public  improve¬ 
ments  referred  to  in  the  bill,  and  that  a  great  amount  of  freight  and  a  large  number 
of  passengers  pass  over  said  works,  and  that  a  large  amount  of  toll  is  derived  there¬ 
from,  which  eventually  finds  its  way  into  the  State  Treasury;  and  they  further  say 
that  they  have  no  doubt  that  the  navigation  of  the  Ohio  is  important  to  these  works, 
and  that  the  value  thereof  would  be  affected  injuriously  if  from  any  cause  the  passage  of 
of  steamboats,  from  the  city  of  Pittsburg  downwards,  were  obstructed  or  impeded,  but  they 
deny  that  their  bridge  or  the  cables  will  have  any  such  effect,*  or  that  it  can,  with  any 
regard  to  truth,  be  called  a  nuisance.  So  far  from  obstructing  commerce,  they  further 
say  that  it  is  destined  to  afford  to  them  extraordinary  facilities  by  furnishing  a  safe, 
speedy,  and  cheap  means  of  transit  from  one  side  of  the  river  to  the  other  for  the 
mails,  freight,  and  passengers,  and  that  all  but  eight  of  the  three  hundred  boats  which 
navigate  the  upper  Ohio  can  pass  under  their  bridge  during  the  highest  freshets 
without  inconvenience. 
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To  the  second  supplemental  bill,  which  charged  actual  obstructions,  defendants  set 
up  an  amendatory  supplementory  act  of  the  Virginia  Legislature,  passed  January  11, 
1850,  declaring  the  height  of  ninety  feet  at  the  eastern  abutment,  ninety-three  feet 
and  a-half  at  the  highest  point,  and  sixty-two  feet  at  the  western  abutment,  above  the 
low  water  level  of  the  Ohio  river  to  be  of  lawful  height,  and  in  conformity  with  the 
intent  and  meaning  of  the  nineteenth  section  of  the  charter. 

Such  is  the  state  of  the  pleadings  in  this  case,  and  I  have  stated  them  in  full  in 
order  that  the  House  may  more  readily  see  what  the  nature  of  the  controversy  is,  and 
what  questions  are  involved  therein. 

At  December  term,  1849,  the  question  of  jurisdiction  was  argued  and  it  was  sus¬ 
tained.  The  Hon.  R.  H.  Walworth,  late  chancellor  of  the  State  of  New  York,  wag 
then  appointed  a  special  commission  to  take  testimony  and  report — 

1.  Whether  the  bridge  is  or  is  not  an  obstruction  of  the  free  navigation  of  the  Ohio 
river  by  vessels  propelled  by  steam  or  sails  engaged,  or  which  may  be  engaged,  in 
the  commerce  or  navigation  of  the  said  river  ? 

2.  If  an  obstruction  be  made  to  appear,  what  change  or  alteration  in  the  construction 
and  existing  condition  of  the  said  bridge,  if  any,  can  be  made,  consistent  with  the 
continuance  of  the  same  across  said  river,  that  will  remove  the  obstruction  to  the 
free  navigation  ? 

At  the  ensuing  term,  near  its  close,  the  commissioner  made  a  voluminous  and  very 
learned  and  able  report,  accompanied  with  thq  report  of  the  engineer  employed,  and 
the  evidence  taken  before  him,  deciding — 

% 

1.  That  the  bridge  is  not  an  obstruction  to  the  free  navigation  of  the  Ohio  by  vessels 
propelled  by  sails. 

2.  That  the  bridge  is  an  obstruction  of  the  free  navigation  of  the  Ohio  by  vessels  pro¬ 
pelled  by  steam. 

3.  That  the  change  or  alteration  which  can  and  should  be  made  in  the  construction 
and  existing  condition  of  the  bridge  is  to  raise  the  cables  and  flooring  in  such 
manner  as  to  give  a  level  headway  at  least  three  hundred  wide  feet,  over  a  convenient 
part  of  the  channel,  of  not  less  than  one  hundred  and  twenty  feet  above  the  level 
of  zero,  on  the  Wheeling  water  guage. 

In  this  report  the  commissioner  seems  to  have  fully  and  impartially  weighed  and 
considered  the  whole  subject,  and  to  it  I  would  invite  especially  the  attention  of  the 
House.  Exceptions  on  both  sides  were  taken  to  it,  which  were  argued  at  the  last 
term  of  the  court.  At  the  time  the  resolution  of  the  House  was  transmitted  to  me, 
the  case  was  being  held  under  consideration  by  the  court,  and  I  thought  that  it  would 
be  more  satisfactory  to  the  House  to  learn  the  ultimate  decision  of  the  question,  which 
will  account  for  any  delay  in  answering  their  resolution.  Since  then  the  opinion  of 
the  court  has  been  delivered  by  Mr.  Justice  M’Lean.  In  that  opinion  the  jurisdiction 
of  the  court  was  again  sustained,  and  it  was  decided  that  that  court  had  power  to  give 
relief  to  the  State  of  Pennsylvania  in  the  form  prayed  for ;  that  the  bridge  was  a 
public  nuisance  which  that  court  had  the  power  to  abate ;  that  it  obstructed  the  navi¬ 
gation  of  tho  Ohio,  and  that  the  State  had  been  and  will  be  injured  in  her  public 
works.  The  height  of  the  bridge,  of  the  water,  and  of  the  chimneys  of  steam-boats 
were  most  carefully  considered  by  the  court.  That  high  chimneys  increased  the 
speed  of  the  boat,  and  were  necessary ;  that  the  lowering  of  them  was  impracticable, 
and  that  the  artificial  draft  from  blowers  was  not  an  available  substitute  for  the  draft 
of  tall  chimneys,  were  determined  by  the  court  before  arriving  at  this  conclusion. 
Believing,  however,  that  the  obstruction  to  the  navigation  might  be  removed  by 
elevating  the  bridge,  they  thought  that  an  elevation  of  the  lowest  parts  of  the  bridge 
for  three  hundred  feet  over  the  channel  of  the  river,  not  less  than  one  hundred  and 
eleven  feet  from  the  low  water  mark,  would  be  sufficient — the  flooring  of  the  bridge 
descending  from  the  termini  of  the  elevation  at  the  rate  of  four  feet  in  the  hundred. 
This,  in  their  opinion,  would  give  a  level  headway  for  boats  of  three  hundred  feet  in 
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width,  and  would  enable  those  whose  chimneys  were  eighty  feet  high  to  pass  under 
the  bridge  when  the  water  was  thirty  feet  deep  from  the  ground,  leaving  the  tops  of 
the  chimneys  two  feet  below  the  lowest  parts  of  the  bridge.  The  court,  in  conclusion, 
announced  that  unless  this,  or  some  other  plan  should  be  adopted,  which  should  relieve 
the  navigation  from  obstruction  on  or  before  the  first  day  of  February,  1853,  the 
bridge  should  be  abated.  I  annex  a  copy  of  the  decree: 

“  Be  it  remembered,  that  on  this  sixth  day  of  February,  1852,  this  cause  came  on 
to  be  heard  before  the  Supreme  Court  of  the  United  States,  on  the  original  bill,  the 
amendments  thereto,  on  the  answers  of  respondents  and  replications  to  said  answers, 
and  on  the  proofs  in  the  said  cause,  together  with  the  report  of  the  commissioner 
appointed  by  this  court  to  examine  the  premises,  and  on  the  exceptions  to  said  report, 
when  it  appeared,  that  the  respondents  in  the  year  1849  had  erected  a  suspension 
bridge,  supported  by  iron  wire  cables,  across  that  portion  of  the  river  Ohio  lying 
between  the  city  of  Wheeling  and  Zane’s  Island,  by  virtue  of  a  charter  granted  by 
the  Commonwealth  of  Virginia;  the  span  of  said  bridge  being  over  one  thousand 
feet  long;  and  it  also  appeared,  that  across  the  other  channel  of  the  river,  west  of 
Zane’s  Island,  there  is  a  truss  bridge,  so  constructed  as  altogether  to  prevent  the 
passage  of  steamboats  through  that  channel,  which  bridge  is  owned  and  maintained 
by  the  defendants.  And  it  further  appeared,  that  the  suspension  bridge  over  the 
channel  of  the  river,  east  of  the  Island,  is  so  near  the  surface  of  the  water  in  its 
ordinary  stages,  when  navigation  is  carried  on  there,  as  to  seriously  hinder  and 
obstruct  the  largest  class  of  steamboats  from  passing  and  repassing  said  bridge,  in 
going  to  and  returning  from  the  port  of  Pittsburg,  in  the  State  of  Pennsylvania. 

“  That  large  and  expensive  public  improvements  made  by  the  property  of  that 
State,  consisting  of  canals  and  connecting  railroads,  had  existed  in  said  State  for 
many  years  before  the  said  suspension  bridge  was  erected,  and  continue  to  exist,  ter¬ 
minating  at  the  Ohio  river,  above  the  said  bridge,  and  extending  throughout  the 
State  of  Pennsylvania  to  the  east  and  north,  connecting  the  city  of  Philadelphia,  in 
said  State,  and  Lake  Erie  with  the  river  Ohio.  That  a  large  commerce  for  years 
past  has  been,  and  now  is,  carried  on  over  these  public  works  of  internal  improve¬ 
ment,  on  which  Pennsylvania  levies  reasonable  tolls,  to  maintain  said  works,  and  to 
compensate  her  for  their  erection.  That  said  bridge  imposes  manifest  obstructions  to 
the  largest  class  of  vessels  propelled  by  steam,  and  which  bring  freight  and  passen¬ 
gers  from  below  said  bridge,  and  which  freight  and  passengers  are  intended  to  pass 
east  and  north  over  the  canals  and  railroads  of  Pennsylvania,  or  to  be  conveyed  down 
the  Ohio  river,  and  have  been  transported  on  the  public  works  of  Pennsylvania,  a 
portion  of  which  commerce  has  been  hindered  and  prevented,  and  hereafter  must  be 
hindered  and  prevented  from  passing  over  the  public  works  of  that  State,  because  of 
obstructions  to  navigation  interposed  by  said  bridge. 

“  That  the  said  Ohio  river  is  a  navigable  stream,  the  navigation  whereof  by  law  is 
free  to  all  citizens  of  the  United  States,  and  ought'to  remain  unobstructed,  and  that 
the  said  suspension  bridge  not  only  obstructs  and  hinders  navigation  on  said  river, 
but,  by  means  of  such  obstruction,  does  occasion  a  special  damage  to  the  State  of 
Pennsylvania  aforesaid,  for  which  there  is  not  a  plain,  adequate,  and  complete  remedy 
at  law,  but  on  the  contrary  thereof,  such  injury  is  irreparable,  by  an  action  or  actions 
at  common  law. 

“  It  is,  therefore,  decreed  and  adjudged,  that  said  suspension  bridge  is  an  obstruc¬ 
tion  and  nuisance,  and  that  the  complainant  has  a  just  and  legal  right  to  have  the 
navigation  made  free,  either  by  a  removal  of  said  bridge,  or  by  an  alteration  thereof, 
so  that  it  will  cease  to  be  an  obstruction,  in  ordinary  stages  of  high  water,  to  the 
largest  class  of  steam  vessels  now  navigating  the  Ohio  river,  back  and  forth,  at  the 
place  where  said  bridge  is  located,  and  which  necessary  alteration  is  hereby  declared 
to  be  an  elevation  of  said  suspension  bridge  to  the  height  of  one  hundred  and  eleven 
(111)  feet  at  the  least,  on  its  undermost  part  above  the  low  water  mark,  by  the 
Wheeling  gauge  of  the  Ohio’s  waters;  and  that  the  height  of  said  one  hundred  and 
eleven  feet  shall  be  maintained,  to  the  extent  of  three  hundred  feet,  on  a  level  head¬ 
way  over  the  channel  of  the  said  river.  And  that  from  the  respective  ends  of  said 


COMMUNICATION  FROM  ATTORNEY  GENERAL. 


7 


headway  of  three  hundred  feet  to  the  abutments  at  each  end  of  the  bridge,  the  des¬ 
cent  shall  not  exceed,  after  the  rate  of  four  feet  fall,  to  every  hundred  feet  of  exten¬ 
sion  on  the  line  of  the  bridge,  and  that  the  same  shall  be  removed  by  respondents,  or 
altered  as  above  stated,  on  or  before  the  first  day  of  February,  1853.” 

From  this  decision  Mr.  Chief  Justice  Taney  and  Mr.  Justice  Daniel  dissented, 
differing  from  the  majority  of  their  brethren,  both  on  the  question  of  jurisdiction  and 
on  the  facts. 

On  the  opinion  of  the  court  and  the  two  dissenting  opinions  being  pronounced,  the 
counsel  for  defendants  suggested  to  the  court  that  the  obstruction  to  the  navigation 
of  the  Ohio  might  be  avoided  by,  making  a  draw  in  the  suspension  bridge,  or  in  some 
other  manner  far  less  expensive  to  the  bridge  company,  and  equally  convenient  to  the 
public,  than  by  elevating  the  bridge  as  required  in  the  opinion.  Five  plans  were  sub¬ 
sequently  submitted : 

1.  To  elevate  the  bridge,  as  required  by  the  opinion  of  the  court. 

2.  To  remove  the  wooden  bridge  on  the  western  channel  of  the  river. 

3.  To  remove  the  flooring  of  the  suspension  bridge,  so  that  the  tallest  chimneys 
may  pass  under  the  cables. 

4.  To  construct  a  draw  in  the  wooden  bridge  over  the  Western  channel. 

5.  To  make  a  draw  in  the  suspension  bridge. 

After  hearing  both  parties  on  these  suggestions,  the  opinion  of  the  court  was 
delivered  by  Mr.  Justice  McLean,  who  after  expressing  great  doubts  whether  a  draw 
was  practicable  on  either  of  the  bridges,  considering  the  size  of  the  boats  and  the 
current  of  the  river,  ordered  that  the  matter  be  referred  to  William  J.  McAlpin,  the 
engineer  employed  by  Chancellor  Walworth,  to  report: 

1.  Whether  a  draw  can  be  constructed  in  the  suspension  bridge  that  shall  afford  a 
safe  and  convenient  passage  for  the  largest  class  of  steamboats  which  ply  to  Pitts¬ 
burg,  having  chimneys  eighty  feet  high,  at  a  depth  of  water  thirty  feet  from  the 
ground ;  and  if  such  a  draw  be  practicable,  that  he  give  a  particular  description  in 
what  manner,  and  of  what  dimensions  it  must  be  constructed. 

2.  Whether  such  a  draw  may  be  constructed  in  the  wooden  bridge  over  the  western 
channel  of  the  river. 

3.  Whether  the  removal  of  the  western  bridge  will  open  an  unobstructed  channel 
for  the  packets  which  now  pass  Wheeling,  having  chimneys  eighty  feet  high,  at  all 
times  when  they  shall  not  be  able  to  pass  under  the  suspension  bridge. 

4.  Whether  the  removal  of  the  flooring  of  the  bridge,  as  proposed,  will  enable 
packets  to  pass,  having  chimneys  eighty  feet  high. 

The  engineer  is  ordered  to  report  on  or  before  the  second  Monday  of  May  next,  at 
which  time  the  final  decree  will  be  entered. 

Your  obedient  servant, 

JAMES  M.  CAMPBELL. 

Philadelphia,  March  17,  1852. 


